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FACTSHEET

TITLE: WAIVER NO. 04016, requested by the
Edenton South Town Home Association, to waive the
requirement for the construction of a sidewalk in the
pedestrian easement associated with the Corrected
Final Plat of Edenton South 10th Addition, generally
located at S. 70th Street and Old Cheney Road. 

STAFF RECOMMENDATION: Denial.

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 11/24/04
Administrative Action: 11/24/04

RECOMMENDATION: Denial of the waiver of the
sidewalk and approval of an extension of time for
installation of the sidewalk for four years from the date
of Council action (8-0: Carroll, Krieser, Sunderman,
Pearson, Marvin, Taylor, Larson and Carlson voting
‘yes’; Bills-Strand absent). 

FINDINGS OF FACT:

1. This request to waive the requirement for the construction of a sidewalk in the pedestrian easement is
associated with the Corrected Plat of Edenton South 10th Addition, which was approved on September 10,
1997.  

2. The staff recommendation of denial is based upon the “Analysis” as set forth on p.3-4, concluding that the
resolution approving the corrected plat required that the sidewalk within the pedestrian easement be installed
at the same time that Culwells Court is paved.  The sidewalk was not installed as required.  The damming
effect can be alleviated with culverts in the swale area under the sidewalk.  The staff finds that the installation
of the sidewalk would not result in actual difficulties or substantial hardship or injustice and that the waiver is
not justified.

3. The applicant’s testimony is found on p.5-6, indicating that the sidewalk goes from nowhere to nowhere and
is completely unnecessary; it is not needed and is not desirable at this location; and that every property
owner in the Town Home Association supports this waiver.  The applicant also believes that the construction
of the sidewalk will have an adverse impact on a very functional drainageway.  

4. Testimony in support is found on p.7, including the Edenton South Homeowners Association, and the record
consists of a notation in support by the residents of 7114 Culwells Court (p.16).

5. There was no testimony in opposition.  

6. On November 24, 2004, a motion for approval failed 2-6 (Sunderman and Larson voting ‘yes’; Carroll, Krieser,
Pearson, Marvin, Taylor and Carlson voting ‘no’; Bills-Strand absent).

7. On November 24, 2004, the Planning Commission voted 8-0 to recommended denial of the waiver of the
sidewalk and approval of an extension of time for installation of the sidewalk for four years from the date of
Council action.  The Commission found that there will be sidewalks constructed on Old Cheney Road in the
future and this sidewalk will provide access to the neighborhood.  
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LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT

for November 24, 2004 PLANNING COMMISSION MEETING

P.A.S.: Waiver #04016

PROPOSAL: Waive the sidewalk in the pedestrian easement associated with Corrected Plat
of Edenton South 10th Addition Final Plat #97034 

LOCATION: S. 70th Street & Old Cheney Rd.
  
CONCLUSION:  Corrected plat of Edenton South 10th Addition final plat was approved  on

September 10, 1997. The Resolution required that the sidewalk within the
pedestrian easement be installed at the same time that Culwells Court is paved.
The damming effect can be alleviated with culverts in the swale area under the
sidewalk. This waiver request does not meet the conditions of Section
26.31.010.

RECOMMENDATION: Denial

GENERAL INFORMATION:

LEGAL DESCRIPTION: Outlot “A”, corrected plat of Edenton South 10th Addition, located in the
NW 1/4 of Section 15, Township 9, Range 7, Lancaster County, NE

EXISTING ZONING: R-3, Residential

EXISTING LAND USE:   Attached two- family dwellings and open space.

SURROUNDING LAND USE AND ZONING:

North: R-1, Residential Single family dwellings
South: R-3, Residential Attached two-family dwellings
East: R-1, Residential Single family dwellings

R-3, Residential Attached two-family dwellings
West: R-3, Residential Church

HISTORY:

September 10, 1997 Corrected Plat of Edenton South 10th Addition Final Plat was approved
by the Planning Commission.
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October 23, 1996 Edenton South 10 t h Addition Final Plat was approved by the Planning
Commission.

July 22, 1996 Edenton South 1st Addition Preliminary Plat #96005 and Special Permit
#1607 were approved by the City Council.

COMPREHENSIVE PLAN SPECIFICATIONS: 

“Interconnected networks of streets, trails, and sidewalks should be designed to encourage walking and bicycling, reduce
the number and length of automobile trips, conserve energy and for the convenience of the residents.” (F-18)

“Transit, pedestrian, and bicycle networks should maximize access and mobility to provide alternatives and reduce
dependence upon the automobile.” (F-19)

“Streets and public spaces should be safe, comfortable, and interesting to the pedestrian.” (F-19)

“Sidewalks should be provided on both sides of all streets, or in alternative locations as allowed through design standards
or the Community Unit Plan process.” (F-66)

“Interconnected networks of streets, trails and sidewalks should be designed to encourage walking and bicycling and
provide multiple connections within and between neighborhoods.” (F-66)

The sidewalk system should be complete and without gaps.” (F-89)

TRAFFIC ANALYSIS: S. 70th St. and Old Cheney Rd. are classified as arterials.
Culwells Ct. is a private roadway.

ANALYSIS:

1. This is a request to eliminate the sidewalk within a pedestrian easement.

2. Section 26.27.020 of the Land Subdivision Ordinance states that sidewalks shall be
constructed on both sides of all streets within the subdivision and on the side of the streets
abutting the subdivision.

3. A condition for approval of the final plat was to install the sidewalk in the pedestrian easement
as shown on the final plat or post a surety in the amount of $1,000.00. A surety in the amount
of $1,000.00 was posted.

4. The subdivision agreement  for Edenton South 10th Addition states that the subdivider agrees
to complete the private improvements shown on the preliminary plat and use permit, which
includes the sidewalk in the pedestrian easement.

5. The sidewalk was required to be installed at the same time Culwells Court was paved. The
omission of installing the sidewalk at the required time does not justify a hardship.
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6. Section 26.23.125 of the Land Subdivision Ordinance requires a pedestrian way when a block
exceeds 1,000 feet in length and where needed for pedestrian traffic. This block length is well
in excess of 1,000 feet.

7. Without this pedestrian way, pedestrians/bicyclists who want to travel on S. 70th St. or west on
Old Cheney Rd. would have to travel approximately ½ mile out of their way to access Old
Cheney Rd. or S. 70th St.

8. Section 26.31.010 of the Land Subdivision Ordinance states, “Whenever a lot, tract, or parcel
of land is of such unusual size or shape or is surrounded by such development or unusual
condition that the strict application of the requirements contained in these regulations would
result in actual difficulties or substantial hardship or injustice, the subdivider may request a
modification of such requirements.” 

9. Although there have been grading and drainage issues in the past, this sidewalk can be
installed by using culverts under the sidewalk.

10. Nationally and locally more emphasis is being placed on encouraging people to walk. To
facilitate walking, pedestrians must have a safe place to walk. This includes installing sidewalks
and separating pedestrians from automobiles.

Prepared by:

Tom Cajka 
Planner

DATE: November 10, 2004   

APPLICANT: Edenton South Town Home Association
Craig Larabee, President
7130 Culwells Ct.
Lincoln, NE 68516
(402) 488-0654

OWNER: same as applicant

CONTACT: same as applicant



-5-

WAIVER NO. 04016

PUBLIC HEARING BEFORE PLANNING COMMISSION: November 24, 2004

Members present: Carroll, Krieser, Sunderman, Pearson, Marvin, Taylor, Larson and Carlson; Bills-
Strand absent.  

Staff recommendation: Denial.

Ex Parte Communications: None.  

Proponents

1.  Bill Austin, 301 S. 13th Street, Suite 400, appeared on behalf of the Edenton South Town
Home Association, which has made this application for the waiver of the construction of a sidewalk
in the pedestrian way easement.  With all due respect to the staff report and recommendation,
Austin stated that it is the hope and mission of the townhome association to show that this is both
an unneeded and undesirable sidewalk at this location.  

Austin explained that this is a request to waive the 5' sidewalk easement located at the southeast
corner of Old Cheney Road at So. 70th Street.  It goes through an outlot and is supposed to exit out
onto Old Cheney Road.  This easement was dedicated through the platting of the Corrected Plat of
Edenton South 10th Addition, a townhome development.  This is a sidewalk that goes from
nowhere to nowhere and is completely unnecessary.  There is a 13.5 feet distance on Old Cheney
Road between curb line and the fence that is constructed all the way around this development.  This
sidewalk, if constructed, would go out onto a 13.5 ft. piece of swale/grass area.  There is no
sidewalk constructed on Old Cheney Road and Austin believes it is unlikely that there will be.  It
seems unnecessary to have a sidewalk that would extend out onto grass.  On the other terminus to
the south, this sidewalk ends up going onto a private driveway.  On the other side of the street,
there are no sidewalks on either corner.  There is another residential development catty-corner that
is essentially barricaded by another stockade fence.  Directly to the north there is again residential
development.  There is no place to go in using this sidewalk.  

Austin went on to state that in recognition and in support of this waiver, every one of the
homeowners within Edenton South 10th signed an original petition.  It has taken over a year for this
application to come forward and half of that petition was lost and is not in the record, but the
president of the homeowners association has stated that everyone within this townhome addition is
opposed to the construction of the sidewalk.  

Austin agreed that the sidewalk was supposed to be installed at the same time as Culwells Court,
but apparently no one has missed this sidewalk even though there may not be a hardship to waive
it.  Since 1997, when this addition was first developed, no one has felt that this sidewalk was a
significant need.  Austin agreed that the distance is more than 1000 feet, thus requiring a sidewalk,
but the critical point, “where needed for pedestrian traffic”, is not met.  There is no need for this
sidewalk and the people who live in this area do not want it and will not use it.  There is more than 
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adequate access to this area from Stevens Ridge Road and Cross Creek Road, both to the east
and to the south.  

Austin then pointed out that there is some mention in the staff report about bicycles using this
sidewalk, but frankly, this is not a bike path for bicyclists.  This is a pedestrian way and it should not
be used by bicycles if it is constructed.  

The area in which this sidewalk would be constructed is across a swale/drainageway which goes to
a drainage inlet that is somewhat further to the east.  While staff suggests there have been grading
and drainage issues in the past, Austin believes this is a very functional drainageway and there
have been no problems with the drainage.  Why interfere with that drainage with culverts to support
the sidewalk?

Austin stated that the townhome residents believe that they have more than enough sidewalks and
that this sidewalk is unnecessary.  

Pearson believes that this is a request to waive the sidewalk “after the fact” (after the fact that the
final plat was done and agreed upon).  This was a condition that was agreed upon by the
developer, they entered into a subdivision agreement and everything was built except for the
sidewalk.  The landscaping and fencing was constructed knowing that the sidewalk was not in
place.  Austin’s response was that most of these waivers end up “after the fact”.  It was not the fault
of these homeowners that the sidewalk was not constructed.  What we have now are homeowners
who have purchased their properties and began to decide how they wanted to landscape Outlot A,
and only then did they become aware of the fact that this pedestrian way easement was a problem. 
Yes, it is after the fact, but seven years shows that everyone can live quite easily without this
sidewalk.  

Taylor inquired whether the property owners were “hoodwinked” into making that purchase or was
that information not available prior to making their purchase.  There is no way they could have found
out that there was supposed to be a sidewalk in place?  Austin acknowledged that it is public
record and easements show up on plats and on title binders and certificates of title.  Austin
suggested that, while we can rely upon public record, many times people do not know about it.  

2.  Craig Larabee, President of Edenton South Town Home Association, testified in support
and presented a map showing the other access points into the neighborhood.  Even if the public
were to come by the sidewalk, there is nowhere to go.  The drainage runs from west to east and he
believes the sidewalk will have an adverse impact on the drainage.  He believes it is also a safety
issue with the 36" open culvert.   Dumping the pedestrians out on Old Cheney Road is not safe for
pedestrians or bicyclists.  The Edenton South Town Home Association is part of Edenton South.  
Carroll confirmed that there are sidewalks on just one side of the street through the townhome area. 

Marvin believes the sidewalk would provide access over to 72nd Street.  Larabee responded,
stating that they come off of Stevens Creek Road.  It is actually closer to go down to the current
outlets than to come back down and go into the Edenton South Town Home Association.  There is
currently access to 70th and to Old Cheney.  
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3.  Cheryl Stubbendick, 7651 Kennelley Drive, testified in support as President of the  Edenton
South Homeowners Association, which includes the Town Home Association.  The larger
Edenton South Homeowners Association also supports this waiver request, concurring that there is
very little pedestrian traffic that would want to enter the neighborhood from 70th or Old Cheney. 
They are concerned that a person who might enter Culwells from this sidewalk might not go south to
make the turnaround and would exit or go east, crossing private property.  The other problem is
potential for vandalism.  She concurs that it is basically a sidewalk going from nowhere to nowhere. 

4.  Virginia Parker, 7124 Culwells Court, testified in support.  When she was purchasing this
townhouse she asked the builder about there being no curb and she asked if there was going to be
a sidewalk built there, and she was told no.  Had she known there was going to be a sidewalk
there, she would not have purchased her property.  She feels safe with the way it is now.  

There were approximately 14 people in the audience in support of this waiver.  

There was no testimony in opposition.  

Staff questions

Marvin inquired about sidewalk on Old Cheney Road.  Tom Cajka of Planning staff agreed that
there is no sidewalk at this time.  Chad Blahak of Public Works did not know exactly when Old
Cheney east of 70th Street is programmed to be improved; however, when it is improved, a
sidewalk will be constructed on both sides of Old Cheney Road.  

Pearson stated that she does not mind so much that they have not put the sidewalk in, but she
hates the fact that if it is waived, it will never be put in.  When the sidewalks are put on Old Cheney
Road, it might be to the benefit of the neighborhood to put this sidewalk  in at that time.  Cajka
advised that there have been waivers where the time for construction has been extended as
opposed to waiving the sidewalk.  If the Commission wanted to wait until Old Cheney Road was
improved, there would need to be a waiver to extend the timeline.

Carlson believes that a bond has been posted for this sidewalk.  The developer would have posted
the bond during the platting process to insure that this sidewalk was installed.  With this waiver,
does the city give the money back to the developer?  Cajka advised that the developer’s “surety”
would be released.  

Response by the Applicant

Austin clarified that the developer would not receive a check from the city.  The money is probably
in escrow and it could be directed toward landscaping within this development.  

While Public Works suggests that there will be a sidewalk on Old Cheney Road, Austin suggested
that the Commission go out and take a look.  It is only 13.5' from the fence now.  He suggests there
will be no sidewalk on the south side of Old Cheney Road when it is improved and widened.  Why
mess up the drainage at this location when it works now?  
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Pearson wondered if the applicant would be opposed to extending the time line to when Old
Cheney Road has a sidewalk, which means if there is never a sidewalk on the south side, this
sidewalk would never be constructed.  Austin believes the client would prefer approval of the
waiver.  The sidewalk is one of many straws in the bundle.  There is a feeling of security.  This is not
an area where you are going to find a lot of children.  It is a place where people are retiring.   We
don’t wanted gated communities, but to have a little bit of security from the back of your home is not
too much to ask, especially when the sidewalk just doesn’t go anyplace.  

Carlson inquired whether the escrow goes back to the homeowners association.  Austin stated that
it does not.  

Taylor inquired as to the requirement for the sidewalk.  Blahak stated that it is a result of the
subdivision ordinance requirement that sidewalks be constructed in block lengths that exceed 1000
feet.  There are other places in town where we have sidewalks going across drainage areas with
culverts in place.  

ADMINISTRATIVE ACTION BY PLANNING COMMISSION: November 24, 2004

Larson moved to approve the waiver, seconded by Sunderman.  

Larson has been by this corner hundreds of times.  It is completely fenced.  There is a severe
change in elevation.  He believes it was an absolute mistake to require the sidewalk in the first
place.  There is nothing at that intersection to which people would want to walk.  There is just no
need for a sidewalk that goes from nowhere to nowhere.  

Marvin noted that the previous waiver request on today’s agenda literally went nowhere by going
into someone’s back yard.  This one does go to an arterial street.  He wants to argue for
connectivity.  

Carroll pointed out that if you were on the north end of the Edenton development and you wanted to
walk to church on the west side of 70th Street, you cannot get there without this sidewalk.  Old
Cheney Road will have sidewalks in the future.  At that time, if you want to walk there, you should
have the easement there so that you can walk to church or west as far as you want.  You cannot say
there will never ever be a sidewalk along Old Cheney Road.  Public Works has the rule of 1,000 ft.
block length and we have to look at those requirements.  He believes this sidewalk gives access to
the neighborhood.  

Pearson stated that if the motion for approval does not pass, she will suggest that the timeline be
extended to when Old Cheney Road is improved.  To require it today, does not make a lot of
sense, but who can say what is going to happen in the future?  If Old Cheney does get a sidewalk
on the south side, we  may want to connect to it.  It would keep the options open.  

Taylor believes there is a reason for planning the sidewalk.  We don’t know when Old Cheney Road
is going to be paved, but we do know that it is part of the Comprehensive Plan to do that.  If this
motion fails, he definitely would not want the townhome residents to have to put a sidewalk in now,
but he would agree to delaying the time requirement as suggested by Pearson.  
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Motion for approval failed 2-6: Sunderman and Larson voting ‘yes’; Carroll, Krieser, Pearson,
Marvin, Taylor and Carlson voting ‘no’; Bills-Strand absent.  

Pearson moved to waive the sidewalk in the pedestrian easement until the time a sidewalk is
installed on the south side of Old Cheney Road, seconded by Larson.  

Ray Hill of Planning staff suggested that the proper motion would be to deny the waiver request and
approve an extension of time for installation of the sidewalk for four years from the Council action.  It
should have been built when the street was paved, but since it was not, the standard sidewalk
timeline is four years.  

Pearson amended her motion to deny the waiver and extend the completion date for four years
from Council action, seconded by Larson and carried 8-0: Carroll, Krieser, Sunderman, Pearson,
Marvin, Taylor, Larson and Carlson voting ‘yes’; Bills-Strand absent.  This is a recommendation to
the City Council.  
















